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Two recent decisions issued concurrently by the British Columbia Court of 
Appeal, Sun-Rype Products Ltd. v. Archer Daniels Midland Co., 2011 BCCA 187 
(Apr. 15, 2011) and Pro-Sys Consultants Ltd. v. Microsoft Corp., 2011 BCCA 186 
(Apr. 15, 2011), could dramatically affect private enforcement of competition laws 
in the province and potentially throughout Canada. Over a vigorous dissent, the 
Court of Appeal ruled that indirect purchasers in competition matters “have no 
cause of action maintainable in law,” thereby adopting the prohibition articulated 
in the United States at the federal level in Illinois Brick Co. v. Illinois, 431 U.S. 
720 (1977). This is a question on which Canada’s Supreme Court has not yet 
spoken. Indeed, the Honourable Justice Ian Donald noted in his dissenting 
Reasons for Judgment in Microsoft that prior to these two rulings “no case [in 
Canada] has struck a class action on the ground advanced by the defendants.” 
Nevertheless, the Honourable Justice P.D. Lowry, who authored the majority 
Reasons for Judgment in both proceedings, concluded that the Supreme Court’s 
decision in Kingstreet Investment Ltd. v. New Brunswick (Finance), 2007 SCC 1, 
[2007]—which precluded the use of a pass-on defense in an action for the return 
of a constitutionally invalid tax—necessarily barred these indirect purchaser 
actions. “The law,” he wrote, “must be consistent. Passing on cannot be denied 
in one context and recognized in another.” 

The Sun-Rype and Microsoft rulings come less than a year-and-a-half 
after the same Court of Appeal in another competition matter, Pro-Sys 
Consultants Ltd. v. Infineon Tech. AG, 2009 BCCA 503 (Nov. 12, 2009), certified 
a class of direct and indirect purchasers of DRAM computer memory. In the 
Infineon decision, the court unanimously concluded that the British Columbia 
Class Proceedings Act (“CPA”) must be “construed generously in order to 
achieve its objectives” of providing access to justice by consumers who have 
been harmed by unlawful price-fixing activities and deterring potential 
wrongdoers from engaging in such conduct. The Honourable Justice Kenneth 
Smith remarked, in his Reasons for Judgment, that “if this action does not 
proceed as a class action there is the potential for an unconscionable result – 
that the respondents will be allowed to retain their unlawful gains.” As described 
below, however, the recent rulings by the Court of Appeal could lead to the same 
results that the court sought to avoid in Infineon.  

Sun-Rype Products Ltd. v. Archer Daniels Midland Co. 
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Sun-Rype involved allegations that manufacturers of high-fructose corn 
syrup engaged in an unlawful conspiracy to fix the price of the sweetening agent 
widely used in the manufactured food industry. When the plaintiffs sought 
certification of a class that included direct and indirect purchasers, the 
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defendants argued that, under Kingstreet, the indirect purchasers could not have 
valid causes of action. The chambers judge, in granting the certification 
application, rejected that argument on two grounds. First, the lower court 
concluded that it would be “a mistake to equate pass-through as a defence at law 
with pass-through as a factual occurrence…. It could be that pass-through 
actually occurred in fact, even if the court does not allow the defendants to use 
this fact as a defence to the plaintiffs’ claims.” Second, the court noted that “the 
defendants face potential liability not to ‘direct purchasers’ but to the class as a 
whole… [and that a]t this stage, [the focus] is how much, if anything, was 
wrongfully taken by the defendants.”  

On appeal, Justice Lowry rejected the distinction between pass-through as 
a defense to a claim versus pass-through as a fact that may impact the measure 
of recoverable damages. Beginning from the premise that, under Kingstreet, the 
direct purchaser plaintiffs “are in law entitled to recover the whole of the amount 
of the overcharge for which they may establish the defendants are liable to them, 
regardless of how much of it had been passed on,” Justice Lowry reasoned: 

[I]t must, in my view, follow that even though an 
overcharge may in fact have been passed on (as the 
invalid tax was said to have been passed on in 
Kingstreet), the law does not recognize it: as a matter 
of law, the overcharge or the loss for which the 
wrongdoer is liable is sustained when the overcharge 
is paid at the first instance…. [T]hose who would seek 
to recover an overcharge that has been passed on 
are effectively claiming a loss that in law is not 
recognized. 

While recognizing that numerous states allow indirect purchasers claims, Justice 
Lowry discounted decisions by the Arizona Supreme Court in Bunker’s Glass Co. 
v. Pilkington, PLC and the Iowa Supreme Court in Comes v. Microsoft Corp.—
which declined to follow Illinois Brick—as “largely policy driven; they do not come 
to grips with the absence of a legal basis for an indirect purchaser’s cause of 
action once it is accepted there is no passing-on defence.”  

Justice Donald, in his dissent, adopted an approach that he believed was 
“more in accord with class action objectives than the federal view” expressed in 
Illinois Brick. Viewing the distinction articulated by the chambers judge between 
the pass-through defense and the fact of pass-through as entirely appropriate, he 
concluded that “although the pass-through defence is dead, the corollary 
proposition barring a pass-through claim is by no means a logical or legal 
necessity.” With respect to concerns about the potential for over-recovery in a 
case involving direct and indirect purchasers, Justice Donald noted that “class 
proceedings are flexible enough to create means and ways of avoiding” the 
problem, particularly when the remedies sought by the plaintiffs were either 
aggregate or otherwise constituted one amount for the entire class. A bright-line 
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rule precluding indirect purchaser actions, in his view, was not the proper 
response: “The fact that a problem can be hypothesized is not a good reason to 
deny a claim in an actual case that does not have that problem. This is such a 
case.”  

Pro-Sys Consultants Ltd. v. Microsoft Corp. 

In contrast to Sun-Rype, the Microsoft lawsuit was brought solely on 
behalf of indirect purchasers, who alleged the software developer had engaged 
in various anticompetitive actions that allowed it to overcharge for its products. 
Although the plaintiffs did not include direct purchasers in the proposed class, 
Justice Lowry nevertheless adopted the same rationale as in Sun-Rype, 
reasoning that, were the indirect purchaser plaintiffs able to pursue their claims, 
“[t]hat would result in liability for double recovery – some or all of the same 
charge being recoverable from the defendant twice – which our law does not 
permit.” 

Justice Donald, in his dissent, again took into account the particular 
circumstances involved in determining whether certification of an indirect 
purchaser class would be proper. He observed, for instance, that “one of the 
central facts of the plaintiffs’ case” was the allegation that Microsoft “combined or 
agreed” with other industry participants to implement an unlawful “campaign to 
prevent or lessen competition.” The alleged participants included computer 
manufacturers, or OEMs, which constituted the most important channel through 
which Microsoft’s operating system software reached end users. Given that fact, 
Justice Donald noted: “If effect were given to Microsoft’s pass-through analysis 
then the only class holding a valid claim would be the very group that participated 
in the illegal scheme and the innocent victims would be out of court.” He further 
surmised that, “hav[ing] formed a conspiracy with Microsoft in restraint of trade,” 
these direct purchasers “are therefore unlikely to sue for the same overcharge as 
the [indirect purchasers].” That conclusion is quite reasonable in light of the fact 
that there do not appear to have been any lawsuits filed anywhere in British 
Columbia—or elsewhere in Canada—on behalf of direct purchasers. Moreover, 
with respect to the plaintiffs’ claims seeking restitution, Justice Donald concluded 
that “the law [in Canada] has evolved to the point where indirect harm can 
provide a basis for a claim in unjust enrichment.” 

An Issue Deserving of Further Review 

 In his Sun-Rype dissent, Justice Donald asked “why, in fairness, should 
wrongdoers be able to avoid liability for the ultimate victims of their misconduct 
on the basis of an abstract principle, namely proximity, applied in a different 
context?” The misgivings expressed by Justice Lowry regarding indirect 
purchaser recoveries do not justify the bright-line prohibition adopted by the 
Court of Appeal. As the Arizona Supreme Court wrote in Bunker’s Glass with 
respect to those same concerns: 
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The risk of multiple liability for Defendants–that is, 
being subject to a direct purchaser action and also an 
indirect purchaser state case–is a legitimate and 
important concern. It is not, however, a problem that 
our trial courts are incompetent to handle. Indeed, 
most of the Illinois Brick repealer statutes leave the 
solution to the double-recovery problem to the 
courts.... 

The complexity of proving damages through multiple 
levels of sales is a daunting task, but one to which our 
courts are equal. The plaintiffs bear the burden of 
proving the damages caused by a defendant’s 
wrongful conduct…. Unlike the [U.S.] Supreme Court, 
we are unwilling to foreclose their opportunity to 
attempt to prove their injury. 

 The experiences in several indirect purchaser lawsuits against Microsoft in 
the United States—which were based on conduct also at issue in the British 
Columbia proceeding—demonstrate that courts can be equal to the task in 
appropriate cases. In the Minnesota and Iowa lawsuits, for instance, not only 
were classes certified, the cases went several weeks into trial before settlements 
were reached, while the California lawsuit settled only on the eve of trial. 
Economists proposed and implemented class-wide methodologies for 
establishing injury and quantifying damages to indirect purchasers in those 
states. In the end, the proceedings were manageable, and they resulted in 
substantial recoveries on behalf of consumers, businesses and various cy pres 
recipients. Given the general unwillingness of direct purchasers to pursue 
litigation related to the claimed overcharges, the recoveries in these states—and 
in the other states where settlements were reached—would have remained with 
the alleged wrongdoer had Illinois Brick been followed. That is precisely the 
“unconscionable” result identified by the Court of Appeal in Infineon. 

There is no reason to believe that courts in British Columbia are not 
equally up to the challenge in appropriate cases. In fact, the courts there have at 
their disposal provisions in the CPA that, if anything, facilitate that task. As 
Justice Smith remarked in Infineon: 

I do not minimize the potential difficulties of proof 
arising out of the complexities involved in the 
marketing and distribution of DRAM. However, the 
CPA is a powerful procedural statute. It gives the 
case management judge flexible tools to deal with 
such complexities and if, despite this flexibility, it 
should turn out that a common issues trial is 
unmanageable, it gives the judge the power to 
decertify the action. 
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Among the available tools, the CPA permits an aggregate monetary award to be 
made to the class if it can “reasonably be determined without proof by individual 
class members.” Other provisions then provide for allocation of that award using 
statistical information that otherwise might not be admissible as evidence, or 
even sharing of the award on a proportional or average basis. This flexibility 
would allow courts in British Columbia to address—on a case-specific basis—any 
practical concerns that might underlie Justice Lowry’s decision not to permit 
indirect purchaser claims. 

 Counsel for the Sun-Rype and Microsoft plaintiffs have indicated that they 
will seek further review of the Court of Appeal’s decision to import Illinois Brick 
into Canadian jurisprudence. Given the sweeping effects of this issue on private 
enforcement of competition policy in Canada, this is an issue that likely will be 
addressed by the Supreme Court in the very near future.  
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