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 Litigants who wish to pursue class litigation for damages incurred by alleged 
antitrust violations may find themselves confronting contractual waiver clauses that 
prohibit such lawsuits. The Second Circuit’s recent decision in In re American Express 
Merchants’ Litig., addressed the enforceability of mandatory class action waiver clauses 
and the availability of class action lawsuits as a vehicle for defending federal statutory 
rights in one such case.  Nat’l Supermarkets Assoc. v. Am. Express Travel Related 
Servs. Co. (In re Am. Express Merchants’ Litig.), No. 06-1871-cv, 2011 U.S. App. LEXIS 
4507 (2d Cir. Mar. 8, 2011).   

 The American Express litigation was brought by a putative class of merchants 
that accepted Amex cards.  The basic contractual relationship between Amex and the 
merchants was governed by a Card Acceptance Agreement, a standard form contract 
issued by Amex which provided in part:  

If arbitration is chosen by any party with respect to a claim, neither you nor 
we will have the right to litigate that claim in court or have a jury trial on 
that claim…. Further, you will not have the right to participate in a 
representative capacity or as a member of any class of claimants 
pertaining to any claim subject to arbitration.   

Id. at *7 (all caps in original).  The form agreement also provided that “[t]here shall be no 
right or authority for any Claims to be arbitrated on a class action basis or on any basis 
involving Claims brought in a purported representative capacity on behalf of the general 
public, other establishments which accept the Card (Service Establishments), or other 
persons or entities similarly situated.”  Id.  As a result, the Card Acceptance Agreement 
sought not only to prevent a merchant from bringing a class action, but also to limit 
arbitration to individual claims.  Id. at *7-8. Based on these provisions, American 
Express argued that the plaintiffs could not pursue their claims, and in March 2006, the 
district court granted a motion to compel arbitration pursuant the Federal Arbitration Act. 
In so doing, the district court held that “[t]he enforceability of the collective action 
waivers is a claim for the arbitrator to resolve. Issues relating to the enforceability of the 
contract and its specific provisions are for the arbitrator, once arbitrability is 
established.” 

 Plaintiffs appealed and the Second Circuit first considered the enforceability of 
the Amex class action waiver clause in a 2009 ruling.  In re American Express 
Merchants’ Litigation, 554 F.3d 300 (2d Cir. 2009).  The Court of Appeals, concluding 
that such clauses must be examined on a case-by-case basis, held that the waiver 
provision in the Card Acceptance Agreement could not be enforced “because to do so 
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would grant Amex de facto immunity from antitrust liability by removing the plaintiffs’ 
only reasonably feasible means of recovery.”  Id. at 320.  American Express filed a 
petition for certiorari, and the U.S. Supreme Court subsequently vacated the Second 
Circuit’s decision and remanded the matter for reconsideration in light of its holding in 
Stolt-Nielsen S.A. v. AnimalFeeds Int’l Corp., 130 S. Ct. 1758, 1775 (2010).   

 In Stolt-Nielsen, the Supreme Court addressed the question of whether class 
arbitration was permitted when the contract that included an arbitration clause was 
silent on the issue. The Supreme Court concluded that “a party may not be compelled 
under the FAA to submit to class arbitration unless there is a contractual basis for 
concluding that the party agreed to do so.”  Id. at 1775 (emphasis in original).  
Acknowledging that, in some contexts, arbitrators may assume certain powers to give 
effect to the parties’ agreement, the Supreme Court held that in that particular case, “the 
differences between bilateral and class-action arbitration are too great” for an arbitrator 
to infer that the parties intended to authorize class-action arbitration, absent an 
agreement.  Id.  In fact, the Supreme Court concluded that the arbitration panel 
exceeded its powers by “imposing its own policy choice” instead of identifying and 
applying “a rule of decision derived from the FAA or either maritime or New York law,” 
the two bodies of law the parties claimed governed their agreement, to determine 
whether class arbitration was appropriate.  Id. at 1770.   

 On remand in the Amex litigation, the Second Circuit concluded that its original 
analysis was unaffected by the Supreme Court’s decision in Stolt-Nielsen.  As the court 
explained:   

Stolt-Nielsen states that parties cannot be forced to engage in a class 
arbitration absent a contractual agreement to do so.  It does not follow, as 
Amex urges, that a contractual clause barring class arbitration is per se 
enforceable.  Indeed, our prior holding focused not on whether the 
plaintiffs’ contract provides for class arbitration, but on whether the class 
action waiver is enforceable when it would effectively strip plaintiffs of their 
ability to prosecute alleged antitrust violations.   

In re Am. Express Merchants’ Litig., 2011 U.S. App. LEXIS 4507,  at *16.  Consistent 
with its prior holding, the Second Circuit concluded that “the enforceability of a class 
action waiver in an arbitration agreement must be considered on its own merits.”  Id. at 
*33. 

 Examining the merits, the Second Circuit thoroughly reviewed prior Supreme 
Court decisions that addressed the use of class actions “as a vehicle for vindicating 
statutory rights.”  Id. at *17.  The issue, as seen by the court, was whether the Amex 
waiver clause was enforceable if the class could demonstrate that enforcement of the 
clause would strip plaintiffs of their ability to bring Sherman Act claims against American 
Express.  Id. at *23.  The Second Circuit concluded that the Supreme Court’s decision 
in Green Tree Financial Corp.-Alabama v. Randolph, 531 U.S. 79 (2000), was 
controlling “to the extent that it holds that that when ‘a party seeks to invalidate an 
arbitration agreement on the ground that arbitration would be prohibitively expensive, 



that party bears the burden of showing the likelihood of incurring such costs.’”  In re Am. 
Express, 554 F.3d at 315.  The court also cited Mitsubishi Motors Corp. v. Soler 
Chrysler-Plymouth, Inc., 473 U.S. 614, 637 (1985), for the principle that “an agreement 
which in practice acts as a waiver of future liability under the federal antitrust statutes is 
void as a matter of public policy.” Relying on the plaintiff’s economic expert, who opined 
that “the only economically feasible means” for plaintiffs to enforce their statutory rights 
was via a class action, the Second Circuit held that “the record evidence before us 
establishes, as a matter of law, that the cost of plaintiffs’ individually arbitrating their 
dispute with Amex would be prohibitive, effectively depriving plaintiffs of the statutory 
protections of the antitrust laws.”  In re Am. Express Merchants’ Litig., 2011 U.S. App. 
LEXIS 4507 at *28.   
 
 The Second Circuit was careful to note that class action waivers in arbitration 
agreements are not per se unenforceable or per se unenforceable in the antitrust 
context.  Id. at *32-33.  Instead, “each case which presents a question of the 
enforceability of a class action waiver in an arbitration agreement must be considered 
on its own merits, governed with a healthy regard for the fact that the FAA ‘is a 
congressional declaration of a liberal federal policy favoring arbitration agreements.’”  
Id. at *34 (internal quotations omitted).  Thus, if a plaintiff does not, or cannot, establish 
that individual arbitration of Sherman Act claims would be prohibitively expensive, the 
outcome may well be different.  However, the point at which the court might consider 
individual claims to be suitable for arbitration, or other circumstances that the court 
would deem sufficient to overcome the “liberal policy favoring arbitration agreements” is 
unclear.  What is clear—at least from the Second Circuit’s perspective—is that the mere 
inclusion of class action waiver clauses will not automatically bar such actions.  
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