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On December 29, 2010, the Seventh Circuit Court of Appeals, in an opinion by Judge 
Posner, provided needed guidance on the burden faced by plaintiffs pleading an 
antitrust conspiracy under Twombly when – as is often the case before any discovery 
has been conducted – direct evidence is not available but other “plus factors” permit a 
plausible inference of an alleged conspiracy.  That guidance was provided in an 
interlocutory appeal by the defendants in In re Text Messaging Antitrust Litig., No. 10-
8037, 2010 U.S. App. LEXIS 26299 (7th Cir. Dec. 29, 2010).  The lawsuit involved 
allegations that sellers of text messaging services – which combined control 90 percent 
of the U.S. market according to the plaintiffs – conspired to fix the prices of those 
services in violation of federal antitrust laws.  Those allegations, as characterized by the 
Court of Appeals, were “a mixture of parallel behaviors, details of industry structure, and 
industry practices, that facilitate collusion.”  Id. at *12. 

At issue in the Seventh Circuit’s two-part opinion was whether (1) the defendants’ 
Twombly challenge presented a “controlling question of law” within the meaning of 28 
U.S.C. § 1292, and therefore would be amenable to interlocutory review, and (2) the 
plaintiffs presented “a sufficiently plausible case of price fixing” to survive a motion to 
dismiss.  Id. at *2, 18.  
 
On the first question, the Court of Appeals sided with the defendants.  Section 1292(b) 
permits appeal of a controlling question of law when “an immediate appeal from the 
order may materially advance the ultimate termination of the litigation.”  Citing what it 
characterized as the narrowness of the defendants’ Twombly challenge, the court 
agreed that the defendants presented a “controlling question of law” because “if the 
second amended complaint does not state a claim, the case is likely… to be over.”  Id. 
at *3.  The court concluded that defendants were asking the court to apply a legal 
standard to the plaintiffs’ complaint.  Id. at *4.  “Question of law” in section 1292(b) 
includes “a question of the meaning of a … common law doctrine.”  Id. at *7.  The court 
reasoned that, consistent with section 1292(b), it had been asked to consider a question 
of law, the federal common law pleading doctrine established in Twombly.  Further, 
because the defendants asked the court to interpret and apply Twombly, a legal 
pleading standard to the plaintiffs’ complaint, the court concluded that the defendants’ 
request was similar to past precedent holding that the application of a legal standard is 
“a controlling question of law within the meaning of section 1292(b).”  Id. at *9.   
 
Having decided to grant the application for interlocutory appeal, the Court of Appeals 
proceeded to the merits and held that the allegations of the plaintiffs were sufficient to 
satisfy the pleading standard set forth in Twombly.   
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As in many Twombly challenges, the defendants argued that the complaint was 
insufficient because it did not allege direct evidence of price fixing.  The Seventh Circuit, 
however, observed that “[p]arallel behavior of a sort anomalous in a competitive market 
is thus a symptom of price fixing, though standing alone it is not proof of it; and an 
industry structure that facilitates collusion constitutes supporting evidence of collusion.”  
Id. at *12-13. 
 
In terms of structure, the four defendants were alleged to sell 90 percent of text 
messaging services in the United States and that it would not be difficult for such a 
small group to agree on prices or to detect “cheating.”  The court noted the allegation 
that the defendants belonged to a trade association and exchanged price information 
directly at those meetings.  The defendants were also alleged to have been part of an 
“elite ‘leadership council’ within the association… [whose] stated mission was to urge its 
members to substitute ‘co-opetition’ for competition.”  Id. at 13-14. 
 
In terms of pricing, the Seventh Circuit pointed to allegations of “anomalous behavior,” 
Id. at *14.  Specifically, the plaintiffs had alleged that “in the face of steeply falling costs, 
the defendants increased their prices,” and that “all at once the defendants changed 
their pricing structures,” which had been different from one another, “to a uniform 
structure, and then simultaneously jacked up their prices by a third.”  Id. 
 
In rejecting the defendants’ position that the plaintiffs’ complaint was insufficient, the 
court observed that the allegations of parallel conduct were the kinds of “parallel plus” 
behavior recognized by the U.S. Supreme Court in footnote 4 of Twombly.  Id. at *14-
15.   The court further noted that “[d]irect evidence of conspiracy is not a sine qua non… 
Circumstantial evidence can establish an antitrust conspiracy.”  Id.  In the end, these 
allegations – notwithstanding the absence of a “smoking gun” – were held to “provide[] a 
sufficiently plausible case of price fixing to warrant allowing the plaintiffs to proceed to 
discovery.”  Id. at *17.   
 
It does not seem likely that interlocutory review of district court rulings on Twombly 
motions will become commonplace.   Indeed, the Court of Appeals expressly stated that 
“[s]uch appeals should not be routine, and won’t be, because… both the district court 
and the court of appeals must agree to allow an appeal under section 1292(b); but they 
should not be precluded altogether under a narrow interpretation of ‘question of law.’”  
Id. at *6-7.  Moreover, the court observed that “routine applications of well-settled legal 
standards to facts alleged in a complaint” are not appropriate for interlocutory review.  
The Court of Appeals noted that, before this ruling, it only twice discussed the 
application of Twombly in the context of antitrust violations, and only in passing.  With 
this decision, however, the Seventh Circuit has provided valuable guidance in cases 
involving “parallel plus” behavior that will assist in the application of the standard. 
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