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United States: Sherman Act 

Enacted on 2 July, 1890 

Section 1: 

“Every contract, combination in the form of trust or otherwise, or conspiracy, 
in restraint of trade or commerce among the several States, or with foreign 
nations, is declared to be illegal.” (15 U.S.C. § 1) 

Section 2: 

“Every person who shall monopolize, or attempt to monopolize, or combine 
or conspire with any other person or persons, to monopolize any part of the 
trade or commerce among the several States, or with foreign nations, shall 
be deemed guilty of a felony […]” (15 U.S.C. § 2) 

Central role for courts in interpreting the meaning of the antitrust laws 
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Sherman Act 

William E. Kovacic & Carl Shapiro: five distinct periods in the history of U.S. 
antitrust enforcement: 

•  Early days of the Sherman Act (1890-1914) 
•  Ascent of the Rule of Reason (1915-1936) 
•  Emphasis on Market Structure and Per Se Rules (1936-1972) 
•  Ascent of the Chicago School (1973-1991) 
•  Towards a Post-Chicago Synthesis (1992-present) 

Kovacic & Shapiro, “Antitrust Policy: A Century of Economic and Legal Thinking,” Journal of Economic 
Perspectives, Vol. 14 (2000) 
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Antitrust evolution 

“Equilibrating tendencies” of U.S. courts* 

 -Stephen Calkins, “Summary Judgment, Motions to Dismiss, and Other Examples of Equilibrating 
Tendencies in the Antitrust System,” 74 Geo. L. J. 1065 (1065) 

Judicial tools include: 

•  Burdens of pleading 
•  Burdens of production 
•  Burdens of proof 
•  Standing 
•  Antitrust injury 
•  Class certification standard 

*See Andrew I. Gavil, “Institutional Framework, Antitrust Fundamentals,” 2011 ABA Antitrust Section Annual Spring Meeting 
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Decentralized enforcement: Government enforcement 

U.S. Department of Justice, Antitrust Division: 

U.S. Attorneys, directed by the Attorney General, charged with preventing 
and restraining Sherman Act violations (15 U.S.C. § 4) 

Federal Trade Commission: 

Section 5(a) of FTC Act, prohibits “[u]nfair methods of competition,” 
interpreted to include practices “which conflict with the basic policies of the 
Sherman and Clayton Acts…” 

Sectoral Regulators 

State Attorneys General: 

May sue in parens patriae capacity on behalf of natural persons residing in 
the state for 3x actual damages (15 U.S.C. § 15c) 

Many states have “Little Sherman Acts” enforceable by State A.G. 
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Decentralized enforcement: Private enforcement 

Sherman Act, as enacted in 1890, allowed for private rights of action 

Section 4, Clayton Act: 

“[A]ny person who shall be injured in his business or property by reason of 
anything forbidden in the antitrust laws may sue therefor in any district court 
of the United States […], and shall recover threefold the damages by him 
sustained, and the cost of suit, including a reasonable attorney’s fee.” (15 
U.S.C. § 15(a)) 

Section 16, Clayton Act: 

“Any person, firm, corporation, or association shall be entitled to sue for and 
have injunctive relief… against threatened loss or damage by a violation of 
the antitrust laws.” (15 U.S.C. § 26) 
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Importance of private enforcement in the U.S. 

1890-1940: 175 private antitrust lawsuits filed, plaintiffs successful in just 13 

2011: private antitrust lawsuits in federal court exceeded U.S. government actions 
(civil and criminal) by more than 25-to-1 

Various theories for allowing private enforcement: 

•  Detection: private parties that incurred losses from violations may be in best 
position to enforce those laws 

•  Deterrence: private entities actually harmed may have the greatest incentive 
to enforce the laws 

•  Compensation: preventing wealth transfers to firms with market power 

2008 study: US$18-19.6 billion recovered for plaintiffs in 40 successful private 
antitrust lawsuits in federal court since 1990 
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Criticisms of private enforcement in the U.S. 

Critics have argued: 

•  Combined with fines and penalties available, private enforcement may 
result in excessive deterrence (U.S. AMC: no evidence of this) 

•  Private consumer class actions provide lucrative attorneys’ fees but little 
benefit for those actually harmed 

•  Because private actions often follow government actions, they add little to 
government efforts to detect antitrust violations 

•  Private firms may have an incentive to use antitrust laws strategically 

Bell Atlantic Corp. v. Twombly, 550 U.S. 544 (2007): 

•  “[P]roceeding to antitrust discovery can be expensive…. [T]he threat of 
discovery expense will push cost-conscious defendants to settle even 
anemic cases before reaching [summary judgment] proceedings.” 

•  Court increases burden of pleading to a “plausibility” standard 
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Standing to enforce the antitrust laws 

Associated General Contractors of California v. California State Council of 
Carpenters, 459 U.S. 519 (1983): “A literal reading of the [Clayton Act] is broad 
enough to encompass every harm that can be attributed directly or indirectly to 
the consequences of an antitrust violation” but that was not Congress’ intent. 

Factors to be considered include: 

•  “[T]he nature of the plaintiff’s alleged injury… [and] whether a claim rests at 
bottom on some abstract conception or speculative measure of harm.” 

•  “[T]he chain or causation between the… injury and the alleged restraint, [in 
particular] the directness or indirectness of the asserted injury.” 

•  Whether the plaintiff “would be served or disserved by enhanced 
competition in the market.” 

Brunswick Corp. v. Pueblo Bowl-O-Mat, Inc., 429 U.S. 477 (1977): plaintiff must 
prove “injury of a type the antitrust laws were intended to prevent.” 
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Illinois Brick bar on indirect purchaser lawsuits 

Hanover Shoe, Inc. v. United Shoe Machinery Corp., 392 U.S. 481 (1968): 

Antitrust defendants precluded from asserting “pass on” defense, i.e., 
arguing that a purchaser was not harmed because any overcharge was 
“passed on” to indirect purchasers in the distribution chain 

Illinois Brick Co. v. Illinois, 431 U.S. 720 (1977): corollary to Hanover Shoe, 
precludes indirect purchasers from asserting claims under federal law 

Rationales: 

•  Promote more effective private enforcement by concentrating recoverable 
damages with direct purchasers 

•  Avoid multiple and inconsistent liability for antitrust defendants 
•  Reduce the need to engage in complex economic tracing of overcharges 

through distribution channels to indirect purchasers 

California v. ARC America Corp., 490 U.S. 93 (1989): states not precluded from 
granting indirect purchasers remedies not available under federal law 
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Class actions 

Class proceedings permit plaintiffs with small claims that would not be economical 
to litigate individually a mechanism for asserting those claims.  

Most plaintiffs in consumer class action litigation are represented on a 
contingency basis.  

Fed. R. Civ. P. 23 opt-out class requirements: 

(1) the class is so numerous that joinder of all members is impracticable; 
(2) there are questions of law or fact common to the class; 
(3) the claims or defenses of the representative parties are typical of the 
claims or defenses of the class; and 
(4) the representative parties will fairly and adequately protect the interests of 
the class.   

In addition, “the questions of law or fact common to class members [must] 
predominate over any questions affecting only individual members, and… a class 
action [must be] superior to other available methods for fairly and efficiently 
adjudicating the controversy.”  
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Antitrust consumer class actions 

Reiter v. Sonotone Corp., 442 U.S. 330, 344 (1979): class actions play an 
important role in antitrust enforcement. 

Plaintiffs have the burden of establishing a reasonable method for determining, on 
a class-wide basis, whether and to what extent an overcharged was paid. 

In re TFT-LCD (Flat Panel) Antitrust Litig., MDL 1827 (N.D. Cal. Mar. 28, 2010) 

•  Purchased by many types and sizes of customers through different 
manufacturing and distribution channels for many products, including 
computer monitors, notebook computers, televisions, etc. 

•  LCD panel usually a significant cost component of a final product. 
•  Plaintiffs proffered expert testimony to meet their burden 
•  Defendants argue the distribution channels too complex 
•  Court concluded that certification was proper 

Compare In re Graphics Processing Units (GPUs) Antitrust Litig., 253 F.R.D. 478 
(N.D. Cal. 2008): GPUs not fungible commodities; also, unlike Microsoft cases, 
DOJ ended investigation of GPU sector without further proceedings 
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Civil damages in private cartel cases 

Hanover Shoe, Inc. v. United Shoe Machinery Corp., 392 U.S. 481, 491 (1968): 
the “general principle [is] that the victim of an overcharge is damaged within the 
meaning of [the antitrust laws] to the extent of that overcharge.” 

National Farmers’ Org. v. Associated Milk Producers, Inc., 850 F.2d 1286, 1293 
(8th Cir. 1988): while liability and causation “must be established by a 
preponderance of the evidence, a lesser standard of proof is applicable to the 
proof of the amount of damages.” 

Methods employed by private litigants include:  

•  “Yardstick” method: index of harm (e.g., price, performance) in the affected 
market with the same variable in some alternative, or ‘yardstick’ market 
unaffected by the unlawful conduct. 

•  “Before and after” method: compares prices, output, or some other index 
from the period prior to or subsequent to the violation period (or both) with 
the same market during the violation period. 
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Benefits to private litigants from successful government 
enforcement actions 

Clayton Act , 15 U.S.C. § 16a 

“A final judgment or decree heretofore or hereafter rendered in any civil or 
criminal proceeding brought by or on behalf of the United States under the 
antitrust laws to the effect that a defendant has violated said laws shall be 
prima facie evidence against such defendant in any action or proceeding 
brought by any other party against such defendant under said laws as to all 
matters respecting which said judgment or decree would be an estoppel as 
between the parties thereto[.]” 

Parklane Hosiery Co. v. Shore, 439 U.S. 322 (1979): recognizing non-mutual, 
offensive use of collateral estoppel to preclude relitigation of issues decided in 
prior proceeding that were “necessary and essential” to the judgment 

Microsoft litigation in the U.S.: extensive litigation on the scope of collateral 
estoppel. See, e.g., Comes v. Microsoft Corp., 709 N.W.2d 114 (Iowa 2006) 
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Extraterritorial reach of U.S. antitrust laws 

Foreign Trade Antitrust Improvements Act (“FTAIA”), 15 U.S.C. § 6a 

Sherman Act does not apply to non-import foreign commerce unless (1) the 
conduct has a “direct, substantial, and reasonably foreseeable effect” on U.S. 
domestic commerce, and (2) “such effect gives rise to a claim” under the 
Sherman Act 

U.S. Supreme Court: 

“[W]here the foreign harm suffered by a plaintiff is independent of any 
adverse domestic effect (e.g., higher prices in the US), no jurisdiction can 
lie.” 

 F. Hoffman-La Roche Ltd. v. Empagran S.A., 542 U.S. 155 (2004) 

Empagran S.A. v. F. Hofmann-La Roche Ltd., 417 F.3d 1267 (D.C. Cir. 2005) 

In re Dynamic Random Access Memory (DRAM) Antitrust Litig.,  
 546 F.3d 981 (9th Cir. 2008) 
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Private enforcement in Canada 

Private enforcement of the Competition Act has been available only since 1976 

Section 36 of the Competition Act: 

36. (1) Any person who has suffered loss or damage as a result of 

(a) conduct that is contrary to any provision of Part VI [dealing with criminal price fixing and other 
coordinated conduct], or 
(b) the failure of any person to comply with an order of the Tribunal or another court under this Act, 

may, in any court of competent jurisdiction, sue for and recover from the person who engaged in the 
conduct or failed to comply with the order an amount equal to the loss or damage proved to have been 
suffered by him, together with any additional amount that the court may allow not exceeding the full 
cost to him of any investigation in connection with the matter and of proceedings under this section.  

Difference between Canada and the U.S.: 

•  Competition Act permits private damages actions only for (1) criminal price 
fixing and other coordinated (not unilateral) conduct, or (2) the failure of any 
person to comply with an order of the Competition Tribunal. 

•  Competition Act provides for recovery of actual damages, not treble 
damages.  
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Class proceedings in Canada 

Class proceedings increasingly important as an enforcement tool in Canada 

Class Proceedings Act (B.C.): 

A court must certify a class when the following requirements are satisfied: 

(a) the pleadings disclose a cause of action; 
(b) there is an identifiable class of two or more persons; 
(c) the claims of the claims members raise common questions, whether or 
not those common issues predominate over issues affecting only individual 
members; 
(d) a class proceeding would be the preferable procedure for the fair and 
efficient resolution of the common issues; and 
(e) there is a representative plaintiff who: 

(i) would fairly and adequately represent the interests of the class; 
(ii) has produced a plan for the proceeding on behalf of the class and of 
notifying the class members of the proceeding; and 
(iii) does not have, on the common issues, an interest that is in conflict 
with the interests of the other class members. 
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Indirect purchaser standing in Canada? 

Sun-Rype Products Ltd. v. Archer Daniels Midland Co., 2011 BCCA 187 (Apr. 15, 
2011) and Pro-Sys Consultants Ltd. v. Microsoft Corp., 2011 BCCA 186 (Apr. 15, 
2011): indirect purchasers have no standing to pursue claims under the 
Competition Act 

Majority Reasons for Judgment in Sun-Rype and Microsoft: 

•  Supreme Court’s decision in Kingstreet Investment Ltd. v. New Brunswick 
(Finance), 2007 SCC 1, [2007]—which precluded the use of a pass-on 
defense in an action for the return of a constitutionally invalid tax—
necessarily barred indirect purchaser actions. 

•  “The law must be consistent. Passing on cannot be denied in one context 
and recognized in another.”  

Strong dissent in both cases. 

Supreme Court of Canada set to hear argument on October 17, 2012 
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Para más información 
Oficina SIAC: 
  (2) 753 56 31 
  contactenos@fne.gob.cl 
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